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Consultation being a joint process, it‟s important that the Service and Action 

Agency have a good working relationship.

This may require a change in how we think of consultation:  It is not the 

Services‟ job to “regulate” the action agency in the consultation process, 

but rather, it is the action agency’s responsibility to ensure that their 

actions don‟t JAM the resource, and it‟s the Services‟ job to assist them 

in meeting this responsibility.

Thus, we need to work together, cooperatively, and share 

information.  The Service needs to help the action agency figure 

out what information to provide and to make sure that the action 

agency understands how their action may affect listed resources.

This should be a partnership without any hidden surprises.  By the 

time the action agency receives the BO they should already know 

what the outcome will be.

Sept 30 - Oct 1S7 workshop - Intro
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ANIMATED

Turn to page 28 (ESA) (#2) and highlight plants and import and export and 

remove and reduce to possession and maliciously damage or destroy and 

remove, cut, dig up, or damage or destroy and in knowing violation of any law 

or regulation of any state or in the course of any violation of a state criminal 

trespass law, and deliver, receive, carry transport, or ship, and sell and violate 

any regulation pertaining to such species.

Remind class that affected plants must be addressed in the BA.

Although there is no exemption, collection and destruction can be permitted 

through section 10.

Sept 30 - Oct 1S7 workshop - Intro
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INSTRUCTOR‟S NOTE: 

Use the flow chart to show the progression one last time and then note 

that we will cover concurrences and biological opinions over the next few 

modules.

Module 10Informal Consultation
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INSTRUCTOR‟S NOTE: 

Even a casual reading indicates that we are looking for some change in the 

likelihood of survival and recovery of the species.  With that in mind, let‟s look 

carefully at these words, which are verbatim from 50 CFR 402.02.

Let‟s start with „action.‟  An „action‟ is an action; somebody is doing something, 

such as providing funding, issuing a permit, implementing a project.  This may 

seem overly simple but you will run into times when the best way to determine 

what to do is to ask yourself:  Just what is the action?

“that reasonably would be expected” basically means that you need to make the 

arguments in your analysis such that someone can see how you got from point 

A to point Z.  You need to connect the dots biologically and legally.

“directly or indirectly” goes back our discussion of direct and indirect effects; 

again, it‟s more important to make a good case that all these effects are likely to 

occur than to nail them down as being either direct or indirect.

“to reduce (appreciably) the likelihood” means we have a likelihood of a 

downward change or movement of the status of the species.  We will get to 

“appreciably” in a minute.  Think about this for a second:  likelihood.  The 

regulations do not say we have to prove something beyond a reasonable doubt.  

We need to find a reasonable likelihood of reduction.  
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INSTRUCTOR‟S NOTE: 

For the species, we need to think about the equation on the slide within the 
context of the reproduction, numbers, or distribution of the species when we are 
thinking about our jeopardy conclusion.  All those dots we have been 
connecting between and among the basic ecology of the species, its distribution 
range-wide and in the action area, and all the effects of the action on it need to 
come together to provide a credible conclusion with regard to whether the 
action, as proposed, is likely to jeopardize the continued existence of the 
species.  

Status of the species range-wide 

+ environmental baseline (status of the species in the action area) 

+ effects of the action on the species (based on the information in the project 
description 

+ cumulative effects related to the species 

= jeopardy or no jeopardy.
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INSTRUCTOR‟S NOTE: 

The definition on the slide is adapted from the December 9, 2005, memorandum from the Director of the 

Service regarding changes to how we define adverse modification.  

It is basically saying that adverse modification would be the appropriate conclusion to reach if the 

proposed action appreciably impairs the ability of critical habitat to function in the manner for which it was 

designated.  In the simplest example, if critical habitat was designated because of the importance of an 

area for breeding, adverse modification would occur if the action appreciably impaired its ability to support 

breeding.

If multiple units of critical habitat have been designated, we again need to look at their intended 

conservation roles.  In the simplest case, one unit of critical habitat has a conservation role of supporting 

breeding and the other supports wintering habitat; the loss of one of these units would seem to impair the 

conservation role.

Consider a different scenario where we designated many units of critical habitat for the species and they 

all serve the same functions.  In this case,  the loss of one entire unit may not appreciably impair the 

conservation role and function of critical habitat.  Based on this cursory analysis, would that be adverse 

modification?

INCLUDE IN NOTEBOOK: 

Use the following procedures to conduct your analysis of effects to critical habitat:

1.In the Status of Critical Habitat section, describe the primary constituent elements as defined in the final 

rule and discuss their current condition with regard to the entire area of critical habitat. 

2.In the Environmental Baseline section, discuss the current condition of critical habitat in the action area, 

the factors responsible for that condition, and the conservation role of the critical habitat unit. 
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INSTRUCTOR‟S NOTE: 

We saw a very similar equation for the species a few minutes ago.  As we go 
through these next points, keep in mind what we discussed for the species and 
note the similarities and differences for critical habitat.

For critical habitat, we need to think about the equation on the slide within the 
context of the primary constituent elements of critical habitat and their 
conservation role and function when we are thinking about our adverse 
modification conclusion.  Now the dots to connect relate to the primary 
constituent elements of critical habitat, the conservation role of critical habitat 
(both in a particular unit and overall, if appropriate), and how it is functioning 
throughout the entire area of designated critical habitat and in the action area, 
and all the effects of the action.  These dots need to come together to provide a 
credible conclusion with regard to whether the action, as proposed, is likely to 
adversely modify critical habitat.  

Status of all designated critical habitat

+ environmental baseline (status of critical habitat in the action area) 

+ effects of the action on the primary constituent elements (based on the 
information in the project description 

+ cumulative effects related to critical habitat 

= adverse modification or no adverse modification
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INSTRUCTOR‟S NOTE: 

Point 1:

An important concept to understand is that an adverse effect on critical habitat 

does not automatically equal adverse modification.  The trigger to prompt the 

need for formal consultation is “likely to adversely affect, ” which is the exact 

same trigger that we have for the species.  Once we are in formal consultation 

for the species or critical habitat, NOAA or FWS then conducts the analysis of 

whether the action is likely to jeopardize the continued existence of the species 

or adversely modify its critical habitat. 

Point 2:

We must remember that the conclusion applies to the entire area of designated 

critical habitat.  The easiest adverse modification call you will ever get to 

consider is if you have one piece of critical habitat and someone proposes to 

completely level the entire place.  With only that information, that seems like a 

pretty safe call.

Now, let‟s look at some more complicated examples.  (Consider going over 

these as an interactive exercise by asking students what they think of each 

situation and why.)

What if we had 50 critical habitat units, they all served the exact same 

conservation role, and only one would be leveled?
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Instructor Notes: 

Let‟s conduct a quick review of how a conference works.

Point 1.

As in formal consultation, the Federal agency requests initiation of formal consultation.  NOAA or FWS can 
request a conference if it determines one is necessary. 

Point 2.

The Federal agency can request that the conference follow the procedures for a formal consultation.  If NOAA or 
FWS agree, we follow the exact same procedures that we use for formal consultation and issue a conference 
opinion.  In a conference opinion, the incidental take statement does not become effective until the species is 
listed.  ASK CLASS WHY THEY THINK THIS MAY BE.  Answer:  The incidental take statement provides an 
exemption to the section 9 prohibitions.  These do not take effect until the species is listed.  Therefore, you 
cannot prohibit something that is not illegal.

Point 3.

If the proposed action involves any combination of a listed species and designated critical habitat and a proposed 
species and proposed critical habitat, the biological opinion and conference opinion may be combined into one 
document call a “biological and conference opinion.”  Combine the standardized languages to complete this 
document; the handbook contains examples. 

Point 4.

If the proposed species is listed or the proposed critical habitat is designated before the project is completed, the 
conference opinion can be adopted as a biological opinion  - if “no significant new information is developed … 
and no significant changes to the Federal action are made….”  If this option is available, the Federal agency 
requests that a conference opinion be converted and NOAA or FWS respond in writing.  

Going back to the concept that the incidental take statement is not in effect until the species is listed, we consider 
it a good idea for the Federal agency to implement the reasonable and prudent measures and terms and 
conditions of the conference opinion – even though they were not mandatory – because this practice is likely to 
facilitate the conformation of the conference opinion and a biological opinion.

Point 5.  

Self-explanatory.  

Point 6.

The section 7(d) prohibition against the irreversible and irretrievable commitment of resources does not apply 
during the conference process. ASK CLASS WHY THEY THINK THIS MAY BE.  Answer:  Because section 
7(a)(2) does not apply to a proposed species or proposed critical habitat.  If the prohibition against jeopardy or 
adverse modification is not in force, then the Federal agency does not have to take measures to avoid precluding 
any reasonable and prudent alternatives.  
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